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CHAPTER  I 


UncloS  X 


THE  DEEP  SEA  BED  AND  THE  COMMON 
HERITAGE  OF  MANKIND. 


Taken  from  Draft  Casebook  on  Public 
International  Law  by  Castel,  de  Mestral , 
Fleming,  Graham,  Kindred  and  Williams 


INTRODUCTORY  NOTE1 2 

The  law  of  the  sea  is  one  of  the  most  ancient  and 
complex  branches  of  international  law.  Despite  its  antiquity 
the  law  of  the  sea  is  also  one  of  the  most  dynamic  and 
changing  areas  of  the  law.  The  international  community  has  a 
very  considerable  stake  in  ensuring  stability  and  certainty 
in  the  law  of  the  sea  but  new  uses  of  the  sea  and  new  techno¬ 
logies  in  this  century,  as  in  the  past,  have  put  pressure  on 
old  rules,  and  they  have  been  forced  to  change.  What  is  most 
remarkable  about  the  law  of  the  sea  is  that,  given  the  high 
degree  of  common  or  inclusive  use,  to  employ  the  term  of 
Myres  McDougal,  a  clear  rule  of  some  sort  must  emerge  within 
a  relatively  short  period  of  time. 

Customary  law  has  long  been  and  continues  to  be  a 
central  element  of  the  law  of  the  sea.  Virtually  all  modern 
rules  of  the  law  of  the  sea  are  grounded  in  custom.  However, 
major  efforts  have  been  made  to  codify  the  law  during  the 
course  of  the  twentieth  century.  The  first  efforts  relate  to 
the  status  of  certain  international  straits3;  they  were 
followed  by  drafts  proposed  by  the  League  of  Nations  in 
1 9303 .  After  1  engthy  preparatory  work  by  the  International 
Law  Commission  the  First  United  Nations  Conference  on  the  Law 
of  the  Sea,  convened  at  Geneva  in  19584 5,  adopted  four 
comprehensive  conventions:  The  Convention  on  the  Territorial 
Sea  and  the  Contiguous  Zone;  the  Convention  of  the  High  Seas; 
the  Convention  in  Fishing  and  Conservation  on  the  Living 
Resources  of  the  High  Seas,  and  the  Convention  'on  the 
Continental  Shelf3.  All  four  conventions  entered  into  force 


1.  D.P.  O'Connell,  The  Law  of  the  Sea  (1982);  I.  Brownlie, 
Principles  of  Public  International  Law  (3rd  ed .  1979);  Ch . 
Rousseau,  Droit  International  Public  ,  Vol.IV  (1980) 

pp.  269-601. 

2.  Ch.  Rousseau,  Traite  de  Droit  International,  Vol.  IV, 
(1980)  pp.  405-422. 

3.  ID.  p.  364-366. 

4.  United  Nations  Conference  on  the  Law  of  the  Sea,  Official 
Records,  Vol.  II  (1958),  pp .  132-143. 

5.  C.T.S.  1970  no.  30. 
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and  were  ratified  by  a  considerable  number  of  states.  Many 
which  did  not  ratify  considered  that  the  conventions  on  the 
territorial  sea,  high  seas  and  continental  shelf  codified 
important  areas  of  the  law,  and  thus  in  practice  followed 
them  relatively  closely.  Canada  was  in  this  position 
although  it  eventually  only  ratified  the  Convention  on  the 
Continental  Shelf.  The  four  Geneva  Conventions  represented  a 
considerable  achievement  but  they  fell  short  of  universal 
acceptance  and  as  the  North  Sea  Continental  Shelf  Cases® 
showed,  not  all  the  provisions  of  these  law-making 
conventions  codified  or  achieved  the  status  of  customary 
international  law.  The  Convention  on  Fishing  on  the  High 
Seas  met  the  greatest  resistance  as  it  appeared  to  many 
coastal  states  to  restrict  coastal  state  jurisdiction  to  the 
advantage  of  distant  water  states.  In  practice,  for  Canada, 
fisheries  were  governed  by  bilateral  arrangements  with  the 
U.S.A.  such  as  the  Halibut  Treaty"^7,  The  Frazer  River  Salmon 
Fisheries  Treaty®,  general  reciprocal  fisheries  treaties®  or 
regional  arrangements  such  as  the  International  Convention  on 
Northwest  Atlantic  Fisheries  ( I . C .N .A.F . ) . 

Within  a  decade  of  the  adoption  of  the  1958  Geneva 
Conventions  it  became  clear  that  the  process  of  change  was 
continuing .  Some  old  law  was  crumbling ,  as  in  the  area  of 
fisheries,  and  complex  new  problems  were  emerging  with 
respect  to  the  exploitation  of  polymetallic  nodules  to  be 
found  on  large  areas  of  the  deep  ocean  floor.  In  December 
1967  the  specter  of  the  extension  of  continental  shelf  claims 
out  into  the  middle  of  the  ocean  was  raised  at  the  United 
Nations.  As  a  result  an  ad  hoc  Committee  was  established  to 
explore  the  issues.  One  year  later  the  "Seabed  Committee" 
was  established  with  36  members  with  a  mandate. to  identify 
issues  and  prepare  the  agenda  of  a  new  conference  on  the  law 
of  the  sea.  The  Third  United  Nations  Conference  on  the  Law 
of  the  Sea  held  its  first  session  in  December  1973  and  held 
its  final  eleventh  session  in  December  19S2^-*-.  The  U.N. 


6  . 

7  . 

8  . 
9. 

10  . 


I.C.J.  Reports  1969,  p.  3. 


C.T.S . 

1931 

no . 

2  . 

C.T.S. 

1937 

no . 

• 

o 
• — \ 

C.T.S. 

1970 

no . 

11; 

1972  no.  13; 

1973  no. 

16 

1974  no 

.  14; 

1976  no 

.  32;  1977  no 

.  23 

C.T.S. 

1950 

no  . 

10; 

1967  no.  17; 

1969  no. 

34 

11.  The  U.N.  Conference  on  the  Law  of  the 
Records,  Vols.  I  -  XVII,  ( 1973-1984 ) . 
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Convention  on  the  Law  of  the  Sea-^-2  which  emerged  from  that 
conference  is  the  most  ambitious  attempt  at  codification  and 
progressive  development  ever  attempted  by  the  U.N.  It  is 
comprised  of  17  parts,  320  articles  and  9  annexes.  The 
convention  covers  all  the  traditional  law  of  the  sea:  (with 
the  partial  exception  of  military  uses)  territorial  sea,  high 
seas,  rights  of  navigation,  international  straits,  the 
continental  shelf,  etc.  It  also  contains  extensive  additions 
to  the  law  on  new  topics  (the  common  heritage  of  mankind 
beyond  national  jurisdiction,  archipelagic  states,  the 
exclusive  economic  zone,  protection  of  the  marine  environment 
and  marine  scientific  research)  or  new  law  on  traditional 
topics  (innocent  passage,  transit  passage  through  straits, 
fisheries,  delimitation  of  the  continental  shelf.).  There 
are  also  extensive  passages  on  compulsory  dispute  settlement. 
This  convention  is  the  most  comprehensive  document  ever 
produced  on  the  law  of  the  sea.  Since  the  hopes  of  early  and 
broad  ratification  have  been  dashed  by  the  United  States,  it 
becomes  of  great  importance  to  determine  (a)  which  elements 
of  the  convention  codify  customary  international  law  or 
general  principles  of  international  law;  (b)  which  elements 
have  obtained  the  status  of  new  customary  international  law 
by  virtue  of  recent  state  practice;  (c)  which  elements  will 
only  enter  into  force  for  states  when  and  as  they  ratify  and 
(d)  which  elements  of  the  law  of  the  sea  are  not  covered  by 
the  convention  at  all. 


At  the  present  time,  state  practice  and  the  other 
indicia  of  customary  international  law  continue  to  be  an 
important  source  of  law.  For  an  interim  period  many  states 
continue  to  be  governed  by  the  1958  Geneva  Conventions.  As 
of  1985  some  30  states  had  ratified  the  1982  United  Nations 
Convention  on  the  Law  of  the  Sea.  A  further  important  source 
of  law  is  the  host  of  more  specialized  conventions,  (many 
drawn  up  under  the  aegis  of  the  Intergovernmental  Maritime 
Organization  in  the  U.N.  Environment  Program  and  other  U.N. 
agencies  dealing  with  navigation,  environmental  protection, 
passage  through  straits,  continental  shelf  and  economic  zone 
delimitation.  Judicial  and  arbitral  decisions  have  also 
played  an  important  part  in  developing  the  law  of  the  sea  in 
the  past  four  decades. 


12.  Third  U.N.  Conference  on  the  Law  of  the  Sea,  Official 
Records,  Vol .  XVII,  (1984)  p.  151-221. 
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NOTE 


Together  with  Part  XV  dealing,  with  the  seabed  beyond 
national  jurisdiction,  the  provisions  on  the  exclusive 
economic  zone  constitute  the  principal  innovation  of  the  1982 
Convention.  These  articles  are  remarkable  in  many  respects, 
not  least  so  in  respect  of  the  speed  with  which  they  appear 
.to  have  become  rules  of  international  law  by  virtue  of  state 
practice.  Almost  as  soon  as  agreement  was  expected  to  have 
been  reached  at  the  Third  U.N.  Conference  on  the  Law  of  the 
Sea  in  1975,  200  mile  fishing  zones  were  proclaimed  by  such 
influential  states  as  U.S.A.,  Canada,  the  European  Economic 
Community,  the  U.S.S.R.  and  Japan.  At  the  same  time  a 
number  of  states  proclaimed  full-fledged  exclusive  economic 
zones;  Mexico  and  France  were  among  the  first.  As  of  March 
1985,  23  states  had  proclaimed  a  200  mile  exclusive  fishing 

zone  and  54  states  including  the  U.S.A.,  U.S.S.R.  and  the 
U.K.  had  proclaimed  exclusive  economic  zones.  (Law  of  the 
Sea  Bulletin  No.  2  (March  1985)). 

One  of  the  principal  problems  in  negotiating  the 
exclusive  economic  zone  was  the  definition  of  the  nature  of 
the  zone.  This  was  not  simply  a  matter  of  abstract  theory 
since  a  decision  to  retain  the  status  of  high  seas  would  have 
left  questions  of  high  seas  freedoms  unchanged.  On  the  other 
hand,  a  decision  to  equate  the  zone  with  the  territorial  sea 
would  have  raised  the  spectre  of  restrictions  on  freedom  of 
navigation.  The  ultimate  resolution  clearly  creates-  a 
regime  of  law  which  is  sui  generis;  while  article  58(2) 
expressly  preserves  all  high  seas  freedoms  which  are  not 
incompatible  with  the  rights  enjoyed  by  coastal  states  in  the 
zone  . 

At  this  point  coastal  states  can  clearly  claim  an 
exclusive  economic  zone.  They  must  do  so  expressly  as  the 
rights  do  not  arise  by  mere  operation  of  the  law  as  with  the 
continental  shelf. 

Questions ;  What  is  the  distinction  to  be  made  between 
"sovereign  rights"  and  "jurisdictions"?  Are  non-parties  and 
non- s ignator ies  to  the  1982  Convention  required  to  respect 
exclusive  economic  zone  claims  by  coastal  states?  Is  there 
an  argument  that  states  may  claim  a  200  mile  fishing  zone  but 
not  yet  an  exclusive  economic  zone?  Until  entry  into  force 
of  the  1982  Convention  is  there  an  obligation  on  coastal 
states  to  share  the  surplus  fish  resources  of  their 
respective  exclusive  economic  zones?  What  is  the 
relationship  of  the  continental  shelf  regime  and  articles  55 
to  66? 
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6.  STATUS  OF  THE  SEABED  BEYOND  THE  LIMITS  OF  NATIONAL 

JURISDICTION 

Until  recent  years  the  status  of  the  seabed  beyond 
national  jurisdiction  was  only  a  problem  of  theoretical 
interest.  One  could  maintain  that  it  constituted  res 
nullius,  or  res  communis  and  there  appeared  to  be  little 
doubt  that  the  freedoms  of  the  high  seas  included  the  freedom 
to  take  living  and  non-living  resources  from  the  seabed,  in 
so. 'far  as  this  was  a  practical  possibility.  By  the  late 
1960's  interest  was  focused  upon  the  extraction  of  magnesium, 
lead,  zinc,  nickel  and  copper  from  the  polymetallic  nodules 
to  be  found  on  many  parts  of  the  deep  seabed.  Experiments 
began  and  feasibility  studies  were  done  as  to  possible 
industrial  exploitation.  Several  large  international 
consortia  were  formed  to  investigate.  To  date,  technical  and 
economic  factors  have  inhibited  exploitation  and  commercial 
development  does  not  seem  likely  until  the  next  century. 
However,  as  a  result  of  fears  of  extended  national 
continental  shelf  claims  and  suggestions  that  revenue  can  be 
generated  by  this  "international"  resource  to  assist  the 
Third  World,  intense  interest  was  focused  on  the  Third  U.N. 
Conference  on  the  Law  of  the  Sea.  U.N.  Resolutions  were 
adopted  declaring  these  resources  to  be  the  common  heritage 
of  mankind  and  calling  upon  all  states  to  refrain  from 
exploitation  pending  establishment  of  an  international 
regime.  This  regime  was  created  on  paper  in  1982  in  Part  XI 
of  the  1982  U.N.  Convention  on  the  Law  of  the  Sea. 
Unfortunately,  the  U.S.A.  objecting  to  provision  on  quantity 
controls,  licensing  and  mandatory  transfer  of  technology, 
made  this  the  reason  for  refusal  to  sign  the  1982  Convention 
and  succeeded  in  establishing  an  alternative  regime  of  mutual 
recognition  of  claims  with  some  of  the  potential  'producers. 
The  issue  is  now  stalemated,  with  the  U.S.A.  and  allies,  on 
one  side  and  the  vast  majority  of  states  of  the  world  on  the 
other.  One  side  maintains  arguments  based  upon  freedom  of 
the  high  seas,  the  other  arguing  that  the  world  community  has 
unequivocally  made  new  law. 

(i)  DECLARATION  OF  PRINCIPLES  GOVERNING  THE  SEA-BED  AND  THE 

OCEAN  FLOOR,  AND  SUBSOIL  THEREOF,  BEYOND  THE  LIMITS  OF 

NATIONAL  JURISDICTION. 

United  States  General  Assembly,  December  17,  1970. 

G .  A .  Res.  2749,  25  G.A.O.R.  Supp.  28  (A/8028)  p.  24 


The  General  Assembly  solemnly  declares  that: 

1.  The  sea-bed  and  ocean  floor,  and  the  subsoil  thereof,  beyond  the 
limits  of  national  jurisdiction  (hereinafter  referred  to  as  the  area),  as  well 
as  the  resources  of  the  area,  are  the  common  heritage  of  mankind. 

2.  The  area  shall  not  be  subject  to  appropriation  by  any  means  by 
States  or  persons,  natural  or  juridical,  and  no  State  shall  claim  or  exercise 
sovereignty  or  sovereign  rights  over  any  part  thereof. 
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CHAPTER  IV 

THE  HUMAN  ENVIRONMENT 
V 


( i )  Introduction 

From  Sharon  A.  Williams,  "Public  International  Law  Governing 
Transboundary  Pollution"  (1984),  Int.  Bus.  Lawyer  243 
(footnotes  omitted) . 

Over  the  last  decade  there  has  been  clearly 
evidenced  an  increasing  domestic  concern  for  the 
protection  of  the  human  environment.  The 
amounts  of  pollutants  that  are  transported 
across  borders,  or  the  threatened  risk  of  such 
happening  has  raised  this  concern  to  one  of 
international  importance. 

The  crisis  is  clear.  The  solution  less  so.  The 
crisis  is  both  complicated  and  far  reaching  in 
all  its  compound  ramifications  for  today  and  for 
the  future  of  mankind.  It  is  an  absolute  necessity 
to  envisage  transboundary  pollution  in  a  broad 
environmental  context.  It  is  submitted  that 
transboundary  pollution  problems  can  only  be  treated 
comprehensively  when  the  broader  environmental 

■'■Report  of  the  U.N.  Secretariat,  Pollution  of  the  Sea 
by  Oil,  New  York,  1956;  Erickson-Brown,  "Legal  Implications 
of  Boundary  Water  Pollution"  (1967),  17  Buffalo  L.  Rev. 

65;  Gill,  Booker  &  Soper.  The  Wreck  of  the  Torrey 
Canyon,  Cmnd .  No.  3246  (1967);  E.  Cowan,  Oil  and  Water 

The  Torrey  Canyon  (1968);  J.E.  Smith  ed . ,  Torrey  Canyon 
Pollution  and  Marine  Life  (1968);  W.T.  Burke,  Toward  a 
Better  Use  of  the  Ocean  (1969);  S.E.  Degler,  Oil  Pollution 
'  Rroblems  and  Policy  (1969);  A.J.  Mendelsohn,  "Maritime 
Liability  for  Oil  Pollution"  (1969),  38  Geo.  Wash.  L.  Rev. 

1;  D.M.  O'Connell,  "Continental  Shell  Oil  Disasters: 
Challenge  to  International  Pollution  Control"  (1969-70), 

55  Cornell  L.  Rev.  113;  A.  Avins,  "Absolute  Liability  for 
Oil  Spillage"  (1970)  36  Brooklyn  L.  Rev.  359;  N.J.  Healy, 
"International  Convention  Oil 

Pollution"  (1970),  I.J.  Marit.  L.  317,  H.  Landis,  "Legal 
Controls  of  Pollution  in  the  Great  Lakes  Basin"  (1970), 

48  Can.  Bar  Rev.  66  B.  Manca  International  Maritime  Law 
(1970);  Report  of  the  Task  Force  Operation  Oil,  Vol .  1  &  2, 

Ottawa:  Information  Canada,  1970;  Report  of  the  Task  Force 
Operation  Oil,  Vol.  3,  Ottawa  Information  Canada,  1970;  L.C 
Green,  "International  Law  and  Canada's  Anti  Pollution 
Legislation"  (1971),  50  Oregon  L.  Rev.  462,  E.G.  Lee, 
"International  Legal  Aspects  of  Pollution  in  the  Atmosphere 
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concerns  have  been  identified  and  come  to  grips 
with.  The  problem  of  transboundary  pollution  is 
multifaceted  and  each  facet,  whether  it  be  concerned 
with  air  or  water  pollution  cannot  be  dealt  with 
in  a  vacuum.  All  types  of  pollution  hazards  are 
fatal  dangers  to  the  planetary  ecosystem.  That 
ecosystem  is  complex  and  interrelated.  Any 
solutions  to  the  problems  posed  by  such  dangers 
must  likewise  be  interrelated. 

(1971),  21  U.  of  T.  L.J.  203;  L.H.J.  Legault,  "The  Freedom 
of  the  Seas:  A  Licence  to  Pollute"  (1971),  21  U.  of  T.  L.J. 
211;  G.L.  Morris,  "The  Dimensions  of  the  Environmental 
Problem"  (1971),  21  U.  of  T.  I.J.  177;  D.  Wilkes 
"International  Administration  Due  Process  and  Control  of 
Pollution  in  the  Arctic"  (1971),  2  J.  Marit.  L.  499; 

J.B.  Yates,  "Unilateral  and  Multilateral  Approaches  to 
Environmental  Problems"  (1971),  21  U.  of  T.  L.J.  182, 

U.  Petaccio,  "Water  Pollution  and  the  Future  Law  of  the 
Sea"  (1972),  21  Int.  and  Comp.  L.Q.  15,  D.  Johnston,  "Marine 
Pollution  Control  Law,  and  Politics  in  Symposium 

on  Earth  Politics"  (1972-73),  28  Int.  J.  T.  at  69; 

D.  Johnston,  International  Environmental  Law:  Recent 
Developments  and  Canadian  Contributions  in  Canadian 
Perspectives  on  International  Law  and  Organization 
(1974),  at  555;  J.  Barros  and  Douglas  M.  Johnston,  The 
International  Law  of  Pollution  (1974);  S.H.  Lay.  R.  Churchill 
and  M.  Norquist  (eds),  New  Directions  in  the  Law  of  the 
Sea,  2  cols.  (1973);  A.  de  Mestral,  "La  Convention  sur 
la  prevention  de  la  pollution  resultant  de  1' immersion 
de  dechets"  (1973),  11  Can.  Y.B.  Int.  L.  226;  R.W.  Ianni 
"International  and  Private  Actions  in  Transboundary  Pollution" 
(1973),  11  Can.  Y.B.  Int.  L.  258;  J.A.  Beasley,  "The  Canadian 
Approach  to  International  Environmental  Law"  (1973), 

11  Can.  Y.B.  Int.  L.  3,  F.M.  Auburn,  "The  1973  Conference 
on  the  Law  of  the  Sea  in  the  Light  of  Current  Trends  in 
State  Seabed  Practice"  (1972).  50  Can.  Bar  Rev.  87; 

Report  of  the  U.N.  Conference  on  the  Human  Environment 
held  at  Stockholm,  July  3rd,  1972;  J.A.  Beesley,  "The 
Law  of  the  Sea  Conference;  factors  behind  Canada's  stance, 
International  Perspectives,"  July/August,  1972,  at  28; 

Canadian  Delegation,  Working  Paper  on  Preservation  of  the 
Marine  Environment,  August  18th,  1972.  See  also:  Rubin, 
Pollution  by  Analogy:  The  Trail  Smelter  Arbitration 
(1971),  50  Oregon  Law  Rev.  249;  Wetstone  and  Rosencrantz, 

Acid  Precipitation,  National  and  International  Responses 
(1980),  22  Environment  6;  Le  Marquand  and  Scott,  Canada's 
International  Environmental  Relations  in  Divivendi  (ed.,) 
Resources  and  the  Environment:  Policy  Perspective 
for  Canada  (1980),  pp.  77-103;  (1982),  Can . -U . S . L . J .  for 

a  symposium  on  the  acid  rain  problem;  Fitzgerald,  The  Proposed 
Canada  -  United  States  Transboundary  Air  Pollution  Agreement: 
the  legal  background  (1982),  20  Can.  Yr.  Bk.  Int.  L.  219; 
Sharon  Williams,  Public  International  Law  Governing 
Transboundary  Pollution  (1984),  Int.  Bus.  Lawyer  243. 
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[The  term  Transboundary  Pollution  is] 

In  the  course  of  this  paper,  I  shall  use  the  term 
'transboundary  pollution'  often.  This  will  be  used 
to  encompass  environmental  pollution  from  many 
sources.  The  connecting  factor  is  that  the  phrase 
is  used  to  denote  'pollution'  that  emanates  from 
the  territory  of  one  state  and  causes  injury, 
actual  or  prospective  in  another  state.  It  is 
clear  that  pollution  does  not  respect  international 
boundaries.  Hazardous  air  pollution  may  be 
produced  in  one  state  and  cause  damage  within  the 
borders  of  another  state.  Environmental  pollution 
may  be  caused  by  chemicals  such  as  sulphur  dioxide 
(SO2)  and  nitrogen  oxide  (N0X)  being  put  into  the 
air  in  state  X  and  along  with  other  products  being 
vented  upwards,  especially  by  tall  stacks,  undergoing 
complex  chemical  reactions  high  in  the  atmosphere 
and  then  circulating  with  the  air  masses,  with  the 
end  result  that  after  perhaps  travelling  hundreds 
or  even  thousands  of  miles,  acid  precipitation 
falls  in  state  Y.  Smoke  and  fumes  may  be  blown 
from  one  state  to  another.  Hazardous  liquid  and 
solid  wastes  may  be  discharged  on  to  the  land  and 
into  inland  waters  causing  damage  to  health  and 
property  in  another  state.  This  may  be  of  particular 
danger  where  two  states  share  a  common  drainage 
basin.  Oil  pollution  and  effluent  waste  disposal 
may  cause  damage  to  the  maritime  environment  offshore. 
Other  methods  of  possible  injury  could  include: 
thermal  pollution;  radiation  of  the  atmosphere; 
nuclear  emissions  into  the  atmosphere;  disturbance 
of  the  oxygen-carbon  dioxide  balance  and  the 
nitrogen  cycle  and  by  the  use  of  pesticides, 
defoliants  and  other  chemicals  harmful  to  people 
and  to  the  environment  that  surrounds  them. 

The  protection  of  the  environment  on  both  the  domestic 
and  the  international  levels  would  at  first  blush 
appear  to  be  a  relatively  recent  preoccupation  of 
governments  and  international  bodies.  However,  in 
the  space  of  some  ten  years  or  so  it  can  be  said  to 
have  occupied  today  an  important  place  in  international 
law.  The  subject  in  legal  terms  is  a  novel  one. 
Therefore,  the  law  is  still  very  much  in  the  process 
of  development.  It  will  be  seen  that  there  are 
glaring  lacunae  in  the  law  and  that  the  fundamental 
principles  that  underlie  the  law  are  not  easy  to 
discern.  Any  analysis  of  internatonal  environmental 
law  of  necessity  has  to  begin  with  existing 
rules  of  public  international  law.  It  is  the 
fundamental  rules  of  state  sovereignty,  territorial 
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integrity;  state  responsibility  and  principles  of 
maritime  jurisdiction  that  provide  the  basic 
framework  within  which  international  environmental 
law  has  developed. 2 


NOTES 

1.  Can  a  state  claim  that  based  on  territorial  sovereignty 
it  can  allow  certain  hazardous  activities  to  take  place  on 
its  territory  and  that  other  states  have  no  right  to  interfere? 
What  can  a  state  that  is  injured  by  such  activities  argue 
re  its  territorial  sovereignty?  Must  states  today  realize  the 
damaes  and  agree  to  limit  their  sovereignty  by  excepting  as  a 
mandatory  obligation  the  necessity  to  take  all  possible  measures 
to  prevent  pollution. 3 


If  such  environmental  damage  does  occur  within  another  state's 
territory  or  within  the  international  domain  such  as  outer 
space  or  the  high  seas,  must  states  accept  a  mandatory  obligation 
to  restore  as  far  as  possible  the  environment  to  its  former 
cndition?  Is  there  a  duty  on  states  to  cooperate  to  prevent 
pollution,  to  mitigate  damage, ^  and  to  exchange  information 
and  data? 


2.  For  an  analysis  of  the  factors  necessary  for  a  claim  by 
one  state  against  another  look  to  Chapter  9  on  State  Responsibility. 
Can  the  principles  which  usually  refer  to  injuries  suffered  by 
aliens  abroad,  be  extended  to  cover  situations  into  which  the 
environmental  pollution  cases  will  fit?  Are  states  under  an 
obligation  not  to  pollution  and  cause  damage  to  the  air  of  an 
adjoining  state?5  Can  ireputabil i ty  be  established  or  a  lack 
of  due  diligence?  Can  a  state  plead  a  rule  or  lack  of  a  rule 
in  its  own  law  as  a  defence  to  a  claim  made  against  it?6 
Can  responsibility  arise  whether  even  though  there  is  no 
liability  for  the  actual  pollution  no  action  is  taken  by  the 
state  to  prosecute  the  perpetrators  or  access  to  the  courts 
is  denied  or  obstructed? 


2 

See  Chapter  2  on  International  Legal  Personalities,  Chapter  9 
on  State  Responsiblity  and  Chapter  on  the  Law  of  the  Sea. 


3 

See  Yates,  Unilateral  and  Multilateral  Approaches 
Problems  (1971),  21  U.  of  T.  L.J.  182. 


to  Environmental 


^ Ibid . 

"’Trail  Smelter  Arbitration  (1941),  111  UNRIAA  1902  (Canada  - 

United  States )  . 


Free  Zones  of  Upper  Savoy  and  the  District  of  Gex  (1932), 
PCIJ  Series  A  B,  No.  46  at  p.  167;  Cutting  v.  The  King 

(1930),  2  D.L.R.  297  (Que . ) . 


3 .  What 
subjective 
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basis  is  to  be  used  to  determine  liability,  ^ 

fault,  objective  fault,  strict  or  absolute  liability? 


4.  Note  the  work  in  the  Maritime  jurisdiction  undertaken  by 
the  International  Maritime  Organization  (I.M.O.)  which  has 
focused  mainly  upon  pollution  by  ships  and  also  the  1982  Law 
of  the  Sea  Convention^  which  contains  an  ambitious  attempt  to 
protect  the  Maritime  environment  from  all  sources  of  pollution. 

Of  particular  interest  to  Canada  is  article  234  allowing  wastal 

states  broad  jurisdiction  to  adopt  and  enforce  their  own  rules 

for  pollution  from  ships  in  "ice-covered  areas"  within  the  exclusive 

economic  zone,  where  pollution  of  the  environment  could  cause 

major  harm  to  or  irreversable  disturbance  of  the  ecological 

balance.  This  gives  international  recognition  to  the 

unilateral  stance  taken  by  Canada  in  the  Artie  Waters  Pollution 

Prevention  Act.  Note  also  article  194(2)  that  sets  out  the 

duty  not  to  cause  damage  by  pollution  to  other  states  and  to 

their  environment  and  article  235  which  provides  for  liability 

and  responsibility  to  ensure  recourse  against  persons  under 

their  jurisdiction  that  cause  the  pollution  affecting  other 

states  and  their  nationals.-*-0 


(  ii )  The  Emergency  International  Law 

STOCKHOLM  DECLARATION  ON  THE  HUMAN 

ENVIRONMENT  1972 ' 

Report  of  the  U.N.  Conference  on  the 
Human  Environment,  U.N.  Doc.  A/CONF. 
48/14;  11  I.L.M.  1416  (1972) 


7 

See  Van  Lier,  Acid  Rain  and  International  Law  (1981),  p.  127; 

Goldie,  "Liability  for  Damage  and  the  Progressive  Development 
of  International  Law  (1965),  14  Int.  and  Com.  L.Q.  1201; 

Brownlie,  Principles  of  Public  International  Law  (3rd  ed. , 

1979) ,  p.  436. 

®U.N.  Doc.  A/CONF . /62/121  of  October  21st  1982,  reprinted 
in  (1982),  21  Int.  L.  Mat.  1261.  See  in  particular  Part  XII. 

9R.S.C.  1970  (1st  Supp.)  c.  2. 

This  1982  Treaty  is  complemented  by  a  number  of  regional  conventions 
dealing  with  marine  pollution.  For  example  see:  Paris  Convention 
for  the  Prevention  of  Pollution  from  Land-Based  Sources,  1974 
(1974) ,  13  Int.  L.  Mat.  352;  the  Barcelona  Convention  on 
the  Protection  of  the  Mediterranean  Sea  Against  Pollution  1976 
(1976) ,  15  Int.  L.  Mat.  285;  the  London  Convention  on  Civil 
Liability  for  Oil  Pollution  Damage  Resulting  from  Exploration 
and  Exploitation  of  Seabed  Minerals  &  Resources,  1976  (1977),  16 
Int.  L.  Mat.  1451.  See  the  recent  Convention  for  the  Protection 
and  Development  of  the  Marine  Environment  of  the  Wider  Caribbean 
Region.  Cartagena  de  Indias,  March  24th,  1983  (1983),  22  Int.  L.  Mat. 
227,  the  Protocol  Concerning  Cooperation  in  Combatting  Oil  Spills  in 
the  Wider  Caribbean  Region  (1983),  22  Int.  L.  Mat.  240. 
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The  United  Nations  (.'(inference  on  the  Human  Environment.  having  met  at 
Stockholm  from  5U>  June,  I  h7  2 .  having  considered  the  need  lor  a  common 
outlook  and  for  common  principles  to  inspire  and  guide  the  peoples  ol  the 
world  m  the  preservation  and  enhancement  ol  the  human  environment^ 


Sidles  the  cninmi  ’ll  onnicti”n  i hut 
Principle  21 

States  have,  in  accordance  with  the  Charter  of  the  United  Nations  and 
the  principles  of  international  law,  the  sovereign  right  to  exploit  their  own 
resources  pursuant  to  their  own  environmental  puheies.  and  the  responsi¬ 
bility  to  ensure  that  activities  within  their  jurisdiction  or  control  do  not 
cause  damage  to  the  environment  of  other  States  or  of  areas  beyond  the 
limits  ol  national  jurisdiction. 

Principle  22 

States  shall  co-operate  to  develop  further  the  international  law  regarding 
liability  and  compensation  lor  the  victims  ot  pollution  and  other  environ¬ 
mental  damage  caused  b  \  activities  v.  i t h i n  the  jurisdiction  or  control  of 
such  Stales  to  areas  beyond  their  jurisdiction. 


NOTES 

1.  This  declaration  was  adopted  by  acclamation  at  the 
United  States  Conference  on  the  Human  Environment.  Present 
at  the  Conference  were  113  states.  The  Communist  states  did 
not  attend  because  the  German  Democratic  Republic  was 

not  asked  to  participate.  The  Declaration  represents  a  basic 
charter  laying  down  the  foundation  for  the  future  development 
of  international  environmental  law.  Some  scholars  have 
expressed  the  view  that  it  reflects  existing  rules  of  customary 
international  law.  Its  principles  are  reflected  in  Article  30 
of  the  Charter  of  the  Economic  Rights  and  Duties  of  Statesll 
and  in  the  1982  Law  of  the  Sea  Treaty.  It  was  argued  by 
Australia  and  New  Zeland  in  the  Nuclear  Tests  Case1^  that  the 
Declaration  reflects  the  attitude  of  the  international  community. 

2.  There  are  no  general  global  conventions  dealing  with 
air  pollution,  the  planetary  ecosystem,  environmental  quality 
or  with  water  pollution  in  international  rivers,  lakes  or 
common  drainage  basins.  Some  general  conventions  exist  on 
other  subjects  yet  have  as  one  of  their  goals  the  protection  ^ 
of  the  environment.  For  example,  the  Partial  Test  Ban  Treaty 
(assigned  or  acceded  to  be  110  states  [1971  figure])  bans 
nuclear  weapons  tests  in  the  atmosphere,  outer  space,  under 
water  or  anywhere  else  if  such  testing  causes  radioactive 
debris  to  be  present  outside  the  territorial  limits  of  the 
state  conducting  the  test. 

1:LA/Res  3281  (XXIX)  Dec.  12  ,  1974. 

12 [ 1974 ]  I.C.J.  Rep.  253. 

13 


1963  U.N.T.S .  43. 
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3.  Williams,  op .  cit. ,  footnote  1  at  p.  248  noted  that: 

It  has  been  realised  by  the  General  Assembly  of  the 
United  Nations  that  crucial  importance  is  attached 
to  the  promotion  and  development  of  cooperation  aimed 
at  protecting  and  safe-guarding  the  balance  and  quality 
of  nature.  ^  In  a  recent  resolution^  the  General 
Assembly  adopted  the  World  Charter  for  Nature^ .  This 
Charter  reinforces  the  concept  of  conservation  of  all 
areas  of  the  earth  and  special  protection  to  unique 
areas  and  samples  of  the  difference  ecosystems  and 
habitats  of  rare  and  endangered  species. It  stresses 
that  discharge  of  pollutants  into  natural  systems  should 
be  avoided,-'-’  but  where  this  is  not  possible,  such 
pollutants  shall  be  treated  at  source.  This  would  appear 
in  the  context  of  transboundary  pollution  to  posit  the 
view  that  states  must  ensure  that  activities  located 
within  other  jurisdictions  do  not  damage  natural 
systems  within  their  own  territory,  within  other  states 
or  in  areas  beyond  national  jurisdiction.-^  This 
resolution  reinforces  the  duty  on  states  to  strive  for 
the  objectives  and  requirements  set  out  in  the  Charter 
on  Nature.  In  the  mind  of  this  writer  the  Charter 
and  the  resolution  are  policy  goals  for  the  future.  They 
may  have  the  cumulative  effect  with  the  other  documents 
and  cases  of  germinating  at  some  stage  a  rule  of 
customary  international  law. 

Do  you  agree? 


14 

UNGA  Res.  35-7  of  November  5th,  1980  and  Draft  World  Charter 
for  Nature  annexed  to  that  Resolution  (1981).  20  Int.  L. 

Mat.  462;  UNGA  Res.  27-7  of  November  9th,  1982  (1983).  22 

Int.  L.  Mat.  455. 

■^Res.  37-7,  ibid .  This  resolution  was  adopted  by  a  vote  of  111 
in  favour  of  to  1  against  (United  States)  with  18  abstentions 

1 6 

Supra ,  footnote  100. 

^Supra ,  footnote  101. 

^Ibid,  art.  12. 

19Ibid,  art .  21(d). 
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5.  In  response  to  Principle  22  of  the  Declaration  a 
number  of  organizations  (including  O.E.C.D.,  Canadian  and 
American  Bar  Associations  and  the  Uniform  Conferences  of 
Canada)  have  recommended  procedures  by  which  victims  of 
transboundary  pollution  can  be  compensated  through  litigation. 
This  work  has  culminated  in  the  consideration  by  a  number  of 
Canadian  provinces  and  American  states  along  the  international 
border, of  legislation  that  gives  out  of  jurisdiction  victims 
standing  to  sue  in. the  courts  of  the  jurisdiction  in  which  the 
polluter  is  situated.  Up  to  the  present  the  law  has  been  that 
the  actions  for  trespass,  nuisance  or  negligence  must 
be  made  in  the  courts  with  jurisdiction  over  the  injured 
land.  Ontario  is  the  first  Canadian  province  to  draft 
legislation  in  this  regard.  In  May,  1984  ,  Bill  64  "Uniform 
Transboundary  Pollution  Reciprocal  Access  Act"  was  introduced 


OV't- 


O'  into  the  Legislature.  Montana,  Colorado  and  New  Jersey 

have  passed  similar  legislation  and  a  number  of  other  provinces  \ 

\j\v  ^  and  states  are  considering  it.  Because  of  the  reciprocal 


\Y\ 


;■  nature  of  this  procedure,  a  victim  can  only  have  access  to 


W0V. 


the  other  jurisdiction's  courts  if  both  the  leaislatures  of 

the  victim  and  the  alleged  polluter  have  adopted  such  legislation. 


6.  The  Stockholm  Declaration  was  accompanied  by  109  recommendations 
In  December,  1972,  the  U.N.  General  Assembly  endorsed  the 
recommendations  and  created  a  new  agency,  the  United  Nations 
Environment  Programme  (UNEP)  to  carry  them  out.  A  voluntary 
fund  was  established  to  finance  UNEP's  work  which  has  included 
projects  in  pollution  monitoring  and  control,  conservation, 
environmental  aspects  of  development  and  events  like  the 
1976  Vancouver  Conference  on  Human  Settlements. 

THE  TRIAL  SMELTER  ARBITRATION 


Arbitral  Tribunal:  U.S.  and  Canada  (1938/1941) 

3  R. I .A. A.  1905 


In  the  mid-1920's  a  lead  and  zinc  smelter  in  Trail,  B.C. 
increased  its  production,  put  up  400  foot  stacks  and  thus 
increased  the  amount  and  geographic  range  of  dispersal  of 
sulphur  dioxide  emissions .  The  State  of  Washington  claimed 
that  the  smelter's  emissions  were  damaging  the  state's 
environment.  Canada  agreed  to  have  the  issue  examined  by  the 
International  Joint  Commission  (a  body  created  by  the  Boundary 
Waters  Treaty  of  1909)  .  The  Commission  in  1931  found  in 
favour  of  Washington  and  awarded  it  $350,000.00  in  compensation. 
Canada  paid  this  amount.  Yet  the  smelter  continued  to 
operate  and  a  second  case  was  brought,  to  determine 
damage  from  1931  -  1937.  The  U.S.  claimed  $2,000,000.00 
in  compensation.  This  time  an  arbitral  tribunal  awarded 
$78,000.00  in  damages  for  this  period.  The  important 
question  for  the  purposes  of  international  law  was  the  second 
question:  "whether  the  Trial  Smelter  should  be  required  to 
refrain  from  causing  damage  in  the  State  of  Washington  in 
the  future,  and  if  so  to  what  extent?" 
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Hie  I  ritnmal.  thcrclorc.  answers  Ouestion  No  2  as  follows-  (2)  So  lone  as 
the  present  conditions  in  the  Columbia  River  Valiev  prevail,  the  Trail  Smelter 
shall  be  required  to  retrain  from  causing  any  damage  through  fumes  in  the  State 
of  Washington:  the  damage  herein  referred  to  and  its  extent  being  such  as 
would  be  recoverable  under  the  decisions  of  the  courts  of  the  United  Stales  in 
suits  between  private  individuals.  Hie  indemnity  for  such  damage  should  be 
fixed  m  such  manner  as  the  ( iovernments.  acting  under  Article  XI  ol  the 
Convention,  should  agree  upon. 


L 


N 


NOTES 

1.  As  Williams,  op .  ci t .  ,  footnote  1  has  noted: 

This  case  has  been  considered  as  the  locus  classicus  of 
international  environmental  law.20  However,  it  should  be 
noted  that  what  the  Tribunal  said  as  to  liability  can  be 
considered  as  obiter  dicta,21  on  account  of  the  fact  that 
Canada  had  admitted  liability  for  damage  suffered  in  the 
United  States  resulting  from  sulphur  dioxide  emissions  from 
the  Cominco  smelter  at  Trial,  British  Columbia.  The  Tribunal’s 
function  was  only  to  assess  the  nature  and  extent  of  the 
compensation  to  be  paid  by  Canada.  Also,  the  principle  of 
international  law  stated  by  the  Tribunal  can  be  questioned 
as  it  would  be  difficult  to  say  that  in  1931-41  there  was 
sufficinet  state  practice  and  opinio  juris.  The  Tribunal 
referred  also  to  the  law  of  the  United  States. 22  Reference 
to  domestic  legal  systems  and  decisions  by  national  tribunals 
is  valid  as  a  subsidiary  source  of  international  law. 

Nevertheless,  the  bold  principle  it  was  propounding  should  have 

found  support  in  more  than  a  few  United  States  municipal  air 

pollution  cases,  as  well  as  to  analogies  with  water 

polut ion . 2 3  These  criticisms  aside,  it  is  clear  the  holding 

of  the  Tribunal  has  today  become  an  integral  part  of  international 

environmental  law  and  can  be  said  to  have  widespread 

acceptance  by  states. 


Handi,  Territorial  Sovereignty  and  the  problem  of  Transnational 
Air  Pol-ut ion  (1979),  69  Am.  J.  Int.  L.  50,  at  p.  69. 

See  Bilder,  Controlling  Great  Lakes  Pollution:  A  Study  in 
United  States  -  Canadian  Environmental  Cooperation  in  Hargrove 
(ed)  Law,  Institutions  and  the  Global  Environment  (1972).  p.  363. 

It  was  directed  to  apply  United  States  law  by  the  comprimis. 

See  Teclaff,  the  Impact  of  Environmental  Concern  on  the  Development 
of  International  Law  (1973)  .  13  Natural  Resources  Journal  357  at  377-378. 
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2  . 
the 


The 

Corfu 


■two  other  famous  cases 


Channel  CaseZ4  and  the 


>24 

(France-Spain) .  In  the  Corfu  Channel  Case  the  International 
Court  of  Justice  was  called  upon  to  deal  with  the  question 
of  state  responsibilityf or  damage  that  had  emanated  from 
its  jurisdiction.  The  Court  held  that  it  is: 

every  State's  obligation  not  to  allow  knowingly 
its  territory  to  be  used  for  acts  contrary  to  the 
right  of  other  states 


in  environmental  law  are 
Lac  Lanoux  Arbitration 


Although  this  decision  did  not  concern  environmental  pollution 
some  of  the  Court's  statements  can  be  interpreted  as  an 
affirmation  of  state  responsb il i ty  from  which  it  can  be  inferred 
that  states  are  under  an  obligation  not  to  allow  pollution, 

that  might  reasonably  be  prevented,  to  damage  foreign 
nationals . 26 


The  arbitral  tribunal  in  the  Lac  Lanoux  case  stated: 

When  one  examines  whether  France,  either  during  the  discussions 
or  in  her  proposals,  has  given  sufficient  consideration  to 
Spanish  interests,  it  must  be  stressed  how  closely  linked 
together  are  the  obligation  to  take  into  consideration, 
in  the  course  of  negotiations,  adverse  interests  and  the 
obligation  to  give  a  reasonable  place  to  these  interests 
in  the  solution  finally  adopted.  A  State  is. . .relieved  from 
giving  a  reasonable  place  to  adverse  interests  in  the  solution 
it  adopts  simply  because  the  conversations  have  been  interrupted 
even  though  due  to  the  intrasigence  of  its  partner.  On  the 
other  hand,  in  determining  the  manner  in  which  a  scheme  has 
taken  into  consideration  the  interests  involved,  the  way  in 
which  negotiations  developed,  the  total  number  of  the 
interests  presented,  the  price  which  each  Party  was  ready  to 
pay  to  have  those  interests  safe-guarded,  are  all  essential 
factors  in  establishing  the  merits  of  the  scheme... 


24ICJ  Rep.  1949,  p. 

4  . 

25 

Arbitral  Tribunal 

(1957) 

2  6 

See  Barros  and  Johnston, 

Pollution  (1974) , 

p .  6  9. 

12  R. I .A. A.  281 . 

The  International  Law  of 


251 


The  expression  "international  terrorism"  can  be  interpreted  in 
different  ways,  depending  on  the  vantage-point  and  the  context.  It 
can  refer  to  acts  of  violence  -by  individuals,  groups  or  governments; 
or  to  acts  of  violence  perpetrated  in  the  context  of  internal  con¬ 
flicts,  ^international  armed  conflicts  or  within  a  framework  of  peace¬ 
ful  relations  between  states.  Does  international  terrorism  involve 
criminal  acts  undertaken  for  personal  gain  or  only  acts  directed 
against  the  policy  of  a  state  to  be? 

Measures  to  prevent  or  punish  international  terrorism  should  not 
restrict  the  principle  of  equal  rights  and  self-determination  of 
peoples  which  is  embodied  in  the  United  Nations  Charter  and  elaborated 
in  the  General  Assembly  Declaration  on  Principles  of  International  Law 
concerning  Friendly  Relations  and  Co-operation  among  States,  approved 
in  Resolution  2625  (XXV)  of  October  24th,  1970  and  reflected  in  various 
other  General  Assembly  resolutions. 

Note,  however,  that  the  1970  Declaration  sets  out  the  principle 
among  others,  that  no  State  shall  participate  or  assist  in  terrorist 
activities  directed  towards  the  violent  overthrow  of  the  regime  of 
another  State. 

Acts  of  international  terrorism  committed  on  board  or  in  relation 
to  civil  aricraft  are  already  covered  by  the  Tokyo,  Hague  and  Montreal 
Conventions,  as  well  as  by  a  certain  number  of  bilateral  treaties. 

See  next  section. 

Acts  of  violence  motivated  by  purely  criminal  aims  for  personal 
gain  are  covered  by  a  range  of  measures  including  domestic  legislation, 
extradition  treaties  and  well  established  patterns  of  international 
co-operation  and  exchange  of  information  between  police  authorities. 

Acts  committed  by  members  of  armed  forces  in  the  course  of 
military  hostilities  are  the  subject  of  extensive  treaty  law.  See 
supra. 
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A.  International  Measures 


1.  The  League  of  Nations 

November  16,  1937,  No.  499,  p.  862 

CONVENTION  FOR  THE  PREVENTION  AND  PUNISHMENT  OF  TERRORISM 

Opened  for  Signature  at  Geneva,  November  16,  1937 

Text  from  League  of  Nations  Document,  C . 546 (I) .M. 383 (I) .  1937. V. 

For  the  proceedings  of  the  1937  Conference,  see  League  of  Nations 
Document,  C . 94 .M. 47 . 1938 . V. 

Following  the  assassination  of  King  Alexander  I  of  Yugoslavia  at 
Marseilles  on  October  9,  1934,  the  French  Government  submitted  to  the 
Council  of  the  League  of  Nations  a  memorandum  on  bases  for  an  agreement 
with  a  view  to  the  suppression  of  terrorism.  The  memorandum  included 
a  proposal  for  the  creation  of  an  international  criminal  court.  League 
of  Nations  Official  Journal,  1934,  p.  1839.  A  committee  of  experts 
set  up  under  a  Council  resolution  of  December  10,  1934  (idem,  1934, 
pp.  1759-60),  met  at  Geneva,  April-May,  1935,  and  January  7-15,  1936, 
and  prepared  two  draft  conventions  which  were  revised  in  line  with  an 
Assembly  resolution  of  October  10,  1936  (Records  of  the  seventeenth 
Assembly,  Plenary  Meetings,  p.  135).  The  conventions  were  opened  for 
signature  at  a  conference  held  at  Geneva,  November  1-16,  1937.  They 
never  came  into  force  as  they  both  failed  ratification  by  the  States 
that  signed  them.  One  convention  dealt  with  the  prevention  and  punish¬ 
ment  of  Terrorism  and  the  other  with  the  creation  of  an  International 
Criminal  Court  for  the  trial  of  persons  accused  of  an  offense  dealt 
with  in  the  terrorism  convention.  A  protocol  concerning  measures  to 
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be  taken  against  the  anarchist  movement  was  signed  on  behalf  of  nine 
States  at  St.  Petersburg,  March  1/14,  1904.  10  Martens,  N.R.G.  (3d 
ser.),  p.  81.  An  administrative  convention  for  the  exchange  of  infor¬ 
mation  concerning  individuals • dangerous  to  society  was  signed  at 
Buenos  Aires,  October  20,  1905  (Descamps,  Recueil  international  des 
traites  du  xxe  siecle,  1905,  p.  1045);  an  intergovernmental  convention 
on  the  same  subject  was  signed  at  Buenos  Aires,  February  29,  1920.  An 
agreement  concerning  mutual  defence  against  undesirable  foreigners  was 
signed  at  Quito,  August  10,  1935.  Several  bipartite  agreements  also 
relate  to  this  subject,  and  many  extradition  treaties  contain  clauses 
excluding  attempts  against  heads  of  state  from  the  list  of  political 
offenses,  for  example.  Article  3  (e>  of  the  convention  on  extradition, 
signed  at  Montevideo,  December  26,  1933. 

Article  1 

1.  The  High  Contracting  Parties,  reaffirming  the  principle  of 
international  law  in  virtue  of  which  it  is  the  duty  of  every  state  to 
refrain  from  any  act  designed  to  encourage  terrorist  activities 
directed  against  another  State  and  to  prevent  the  acti  in  which  such 
activities  take  shape,  undertake  as  hereinafter  provided  to  prevent 

and  punish  activities  of  this  nature  and  to  collaborate  for  this  purpose. 

I 

2.  In  the  present  Convention,  the  expression  "acts  of  terrorism" 

means  criminal  acts  directed  against  a  State  and  intended  or  calculated 
to  create  a  state  of  terror  in  the  minds  of  particular  persons,  or  a 
group  of  persons  or  the  general  public.  •  1 

Article  2 

Each  of  the  High  Contracting  Parties  shall,  if  this  has  not  already 
been  done,  make  the  following  acts  committed  on  his  own  territory  crim¬ 
inal  offences  if  they  are  directed  against  another  High  Contracting 
Party  and  if  they  constitute  acts  of  terrorism  within  the  meaning  of 
Article  1: 

> 

(1)  Any  wilful  act  causing  death  or  grievous  bodily  harm  or  loss 
of  liberty  to: 

•  » 

(a)  Heads  of  States,  persons  exercising  the  prerogatives  of 
the  head  of  the  State,  their  hereditary  or  designated  successors; 

(b)  The  wives  or  husbands  of  the  above-mentioned  persons; 

t 

(c)  Persons  charged  with  public  functions  or  holding  public 
positions  when  the  act  is  directed  against  them  in  their  public  capacity. 

(2)  Wilful  destruction  of,  or  damage  to,  public  property  or 
property  devoted  to  a  public  purpose  belonging  to  or  subject  to  the 
authority  of  another  High  Contracting  Party. 

(3)  Any  wilful  act  calculated  to  endanger  the  lives  of  members  of 
the  public. 

(4)  Any  attempt  to  commit  an  offence  falling  within  the  foregoing 
provisions  of  the  present  article. 

(5)  The  manufacture,  obtaining,  possession,  or  supplying  of  arms, 
ammunition,  explosives  or  harmful  substances  with  a  view  to  the 
commission  in  any  country  whatsoever  of  an  offence  falling  within  the 
present  article. 


’ 
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11.  Requests  the  Secretary-General  to  provide  the  Ad  Hoc  Committee 
with  the  necessary  facilities  and  services; 

12.  Decides  to  include  the  item  in  the  provisional  agenda  of  its 
twenty-eighth  session. 


NOTES 

The  Committee  met  only  once  in  1973  but  was  crippled  from  the  outset 
by  highly  ambiguous  terms  of  reference  which  enabled  African  and  Arab 
elegations  to  turn  the  discussion  to  a  wide-ranging  debate  about  Israeli 

anj-tS°?t^AfriCan  pollcies*  In  the  face  of  strong  resistance  on  the  part  of 
radical  African  and  Arab  delegations  to  any  effective  international  measures 
aga  nst  terrorist  acts,  the  Agenda  item  was  tacitly  permitted  to  remain 
inactive  through  the  following  General  Assembly  sessions  in  1973,  1974 
aid  1975.  In  1976  a  resolution  similar  to  the  one  adopted  in  1972  was  put 
forward  by  a  number  of  Third  World  countries  and  was  adopted  by  a  vote  of 
6  in  favour,  8  against  (Canada),  and  24  abstentions.  The  resolution  called 
or  the  reactivation  of  the  Ad  Hoc  Committee  on  Terrorism.  Although  Canada 
s  a  member  of  this  Committee,  it  reluctantly  voted  against  this  resolution. 

It  does  not  appear  that  early  progress  can  be  made  as  the  radical  Arabs 
and  Africans  continue  to  be  opposed  to  any  concrete  measures  against  terror¬ 
ists,  on  the  grounds  that  such  measures  might  place  undue  restrictions  on 
what  they  regard  as  the  legitimate  armed  struggle  of  the  PLO  and  the  African 
liberation  movements.  A  variety  of  such  states  also  maintain  that  the  under- 
ying  causes  or  terrorism  should  be  solved  before  a  convention  is  drafted 
and  that  a  distinction  should  be  drawn  between  criminal  and  political  acts 
of  hostage  taking.  They  also  assert  that  the  situation  in  which  a  state 
as  occupied  another  and  whole  peoples  are  treated  as  hostages  should  be 
studied  by  the  Committee.  Nevertheless,  there  has  been  a  slow  shift  of 
attitude  within  the  United  Nations  relating  to  the  issue  of  terrorism  which 
will  hopefully  permit  some  progress  to  be  made  in  this  area  in  the  years 
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3.  Report  of  the  Ad  Hoc  Committee  on  International  Terrorism 

Official  Records,  General  Assembly:  Twenty-Eighth  Session, 

Supplement  No.  28  (A/9028)  (1973) 

Elements  to  be  taken  into  consideration  in  examining  the  problem 

18.  Several  representatives  remarked  that  resolution  3034  (XXVII) 
referred  to  international  terrorism  and  stressed  the  need  to  define 
precisely  the  conditions  in  which  a  terrorist  act  could  be  described 
as  international.  Some  expressed  the  view  that  terrorism  which  might 
originate  in  the  political,  economic  and  social  conditions  in  an  inde¬ 
pendent  country  and  by  means  of  which  part  of  the  population  sought  to 
change  the  structure  of  the  regime  or  seize  power  was  not  international 
terrorism,  for  such  a  situation  naturally  fell  within  the  purview  of  the 
sovereignty  of  the  State  concerned  and  should  not  give  rise  to  foreign 
intervention.  Some  representatives,  however,  noted  that  a  terrorist 
act  which  might  at  first  sight  seem  to  be  purely  national  in  scope  some¬ 
times  had  international  consequences,  in  which  case  it  should  be 
covered  by  international  measures. 


